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DJ # 90-7-2-532 
JMittur M. LDIJt 
~Dq-p,o, Box 23986 
Was.btpl11, DC ZOOZ6-J986 

VIA PXRS'l' CLASS MAIL 

Rett Nelson, Esq.: 

u.s; Department of Justice 

Enviro~J91ent and Natur.Jl Re8ources Division 

"'.' 

August 6, 1997 

T<lq~Nme (]OZ) S11-4198 
Facrlltllk (702) SU..$168 

Assistant Regional Counsel - Region V 
U.S. Environmental Protection Agency 
77 West Jackson Blvd. By 
Mail Code C-29A 
Chicago, IL .6(l604-3S90 

RE: Gary Development Co. y. u.s. EPA, Case No. 2:96CV48.9RL .(N.D,·Ind.) 

Dear Rett: 

As we have discussed, enclosed please find a copy of the final consent decree, as approved by the Court and filed on July 30. I have called Gary Development's counsel to ensure that they are aware of the entry. Gary's counsel, Lisa Goldner .• assures me that a check will be forthcoming within the time provided under the decree. 

Please cont~ct me if you have any questions. I am happy to have contributed to the resolution of this matter. 

By: 

Enclosure 

Sincerely, 

Assistant Attorney General 
Environment and Natural Resources 

D~~-
J4ua M. Levin 
Trial Attorney 
Environmental Defense Section 
(202) 514-4198 
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United Sta.tes District Court 
('i •. ·: .r 
~ , J c,. , J , . , i: t: a 

Northern District of Iudiana ~ ... 
··O::Jt ............. 
' r ' . ;~::T 

Guy Development Company, Inc. 
Plaintiff 

United States Environmental Protection Agency 
Defendant 

JUDGMENT IN A CIVIL CASE 

Case No. 2:96-ev-489-

[ 1 Jury Verdict. This action came before the court for a trial by jury. The issues have been 
tried and the jury has rendered its verdict. 

[XJ Decision by Ceurt. This action came to trial or hearing before the Court. The issues have 
been tried ·or heanl and a decision has been rendered. 

IT IS ORDERED AND ADJUDGED that judgment is enteuid pUISUant to the terms of the 

Consent Decn:e. 

Thia c!ocnmeut el1leled punwmt to ltuleo 79(A) aod 58 
of the Fedenlltuleo of Civil Procedure on: 

Dated: July 30, 1997 Steph R. Ludwi , Clerk 

.· 
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UNITED.STATES.DISTRICT.COURT 
NORTHERN DISTRICT OF INDIANA 

... HAMMOND DIVISION 

I.. - ........ ..,. 

GARY DEVELOPMENT COMPANY, 
INC., 

Plaintiff,. 

) 
) 

r 
) 
) 

# ~ ·-...... ; '·· (:25 

. ... 
-~--J;_,j, 

v. 
) 

l Case No. 2:9GCV489 RL 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, 

Defendant. 

) 
} 
) 
) 
) 

--~----------------------> 

CONSENT DEGREE 
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WHEREAS, Plaintiff, Gary Development Company, Inc: 
("Gar~ Development") ·owns certain real property at 479 North 
Cline Avenue in Lake County, Gary, Indiana, hereinafter referred· 
to as the "Site;" 

WHEREAS, Gary Development oWns and operates a landfill 
on said above property; 

WHEREAS, GaryDev:elopment officially ceased operations 
and stopped accepting waste onAugust 31, 1989; 

WHEREAS, on May 30, 1986, Region 5 of the United·States 
Environmental Protection Agency ("EPA") issued a Colllplaint and 
Compliance Order against GAry Development, alleging that the 
company had unlawfully accepted hazardous wa~te for disposal at 
the landfill which had neither achieved interim status under the 
Resource Conservation and Recovery Act ("RCRA"),. 42 U.S.C §§ 

6901-6992k, nor obtained-a RCRA permit; 
. 

WHEREAS, the Indiana State Board of Health, the 
predecessor to the Indiana· Department of Environmental 
Management, referred the alleged violations asserted in the May 
30, 1986 Complaint and Compliance Order to Region 5 of EPA for 
enforcement; 

WHEREAS, on April 8, 1996, and after a hearing on the 
matter, the administrative law judge issued a Decision and Order 
in favor of EPA ("April '8, 1996 Decision and Order"); 

WHEREAS, on June 21, 1996, Gary Development appealed 
the April 8, 1996 Decision and Order to EPA's Environmental 

CONSENT DECREE -
GARY OEVELO~T v. £PA Page 2 of 19 
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Appeals Board ("EAB"); 

WHEREAS, on 1\ugustl6, 1996,. the EAB dismissed the 
appeal as unti~el¥; 

WHEREAS, on September 16, 1996, Gary Development 
commenced a civil action in the.United States District Court for 
the Northern District of Indiana captioned Gary Deyelopment 
Company, Inc. y. United States Enyi ropmental };?rotection Agency, • - - - - ---, •" r:' 

Case No. 2: 96CV489 RL ("Civ,il Action"); 

WHEREAS, Gary Development alleges in the. Civil Action 
that the E2\B wrongfully dismissed it& appeal as untimely and 
requested the Court to reverse the August 1.6, 1996 decision of 
the E2\B and to remand the ca:oe for consideration of the merits of 
its appeal; 

WHEREAS, EPA believes that the El\Bproperly dismissed 
Gary Development's appeal as :untimely under applicable 
regulations, 40 C.F.R. Part 22; 

WHEREAS, Gary Development has represented to EPA that 
it does not have sufficient financial resources to comply with 
the April 8, 1996 Decision and Order; 

WHEREAS, the Indiana Department of Environmental 
Management has been informed of the Consent Decree; and 

WHEREAS, Plaintiff Gary Development and Defendant, the 
United States of America, on behalf of its agency, EPA, hereby 
agree to compromise and resolve their differences, and thereby 
avoid the expense and inconvenience of further litigation 
concerning Gary Development's demands and allegations, and in so 

CONSENT DECREE -
GARY OEVELOeHENT v. EPA 

Page 3 of 19 
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doing to settle~ discontinue, and end the present action pend~ng 
between thent·on the'terms'and conditions set forth below. 

DECREED: 

NOW, THEREFORE, it is hereby ORDERED, AD.toDGBD, AND 

:t:t;. JtlRISDICTIQN 

1. Gary Development and the United States agree that 
the United States District Court for the Northern· 
District of _Indiana has ''subject matter 

jurisdiction over the matters alleged in this 

civil action and this Consent Decree. Solely for 
the purposes of this Consent Decree and the 

underlying complaints, the Parties waive all 
objections and defenses that they may have to 

jurisdiction of the Court or to venue in this 
District. The Parties shall riot challenge the 

terms of this Consent Decree or this Court's 
. 
jurisdiction to enter and enforce this Consent 
Decree. 

III • Pl\RTJ:ES BOUNP 

2- The Parties to this Consent Decree are Plaintiff, 
Gary Development Colllpany, Inc. and Defendant, the 
United States of America, on behalf of its agency, 
the United States Environmental Protection Agency 
{"EPA") . 

CONSENT DECREE -
GARY DEVELOPMENT v 4 EPA 

Page4of 19 
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IV. pEFINITIONS 

3. The ~allowing te.rms shall have the following 
definitions when used in this Agreetnent: 

A. "Civil Action" means Garv Development 

Company. Jnc. v. Qnited State;;, Envfronmental 

ProtecUqn 1\gency,.Case No. 2:96CV489 RL. 

B. "Gary Dev~).opment" means <;;aryDevelopment 

Company, Inc . ., .its divisions, officers, . . . 

directors an~ employees. 

c. "EPA:' shall mean the United states 

.Environmental Protection Agency. 

D. "::?ite" means the real property located at 479 

North Cline Avenue in Lake County, Gary, 

Indiana, and. owned and operated by Gary 

Development . 
. 

E. "United States" shall mean the United States· 
of America, its department, agencies, and 

instrumentalities. 

V. SETTLEMENT OF DISPUTED CLAIMS 

4. This Consent Decree was negotiated and executed by 
Gary Development and the United States in good 

faith to avoid prolonged and complicated 

litigation and to further the public interest. 
5. This Consent Decree represents a fair, reasonable 

and equitable settlement in light of the facts of 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page 5 of 19 
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the case and projected costs of litigation. 
Nothing in the Consent Decree shall be construed 
as an: admission or acknowledgment of liability or 
responsibilitywhai:s6ever on the part of any party 
hereto or, their past and present agents, its 
divisions,_subsidiaries, officers, directors, 
representatives and employees, each of whom 
expressly depiesall liability, responsibility, or 
wrongdoing of any nature. 

7. This Consent DeC:Eee constitutes the entire- -
settlement between the Parties. 

Vl'. OBLIGATIONS. OF GARY PEVEX.Ol'MENT 

8. Gary Development. shall pay $66,000 as a civil 
penalty within fifteen (15) days after the 
effective date of this Consent Decree. 

9. The payment in Paragraph 8 shall be made by 

CONSENT DECREE -

certified check, payable to the "Treasurer, United 
States of America." The check shall be mailed to: 

U.S. EPA 
Region V 
Regional Finance Office 
P.O. Box 70753 
Chicago, Illinois 60673. 

The face of the check shall be clearly marked with 
"Gary Development Company, Inc." and "Docket No. : 
RCRA V-W-86-R-45." Notice that payment has been 
mailed_ to the United States, including copies of 
the payment and transmittal of payment, shall be 

' . ' 

GARY DEVELOPMENT v _ EPA 
Page6of 19 
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sent to: . 

J\.rleJ1e Haas . . 
Assistant Regional C6\msel u.s. Environmental Protection Agency 77 west Jackson Boulevard · 
~ail code C-29A ... Chicago, Illinois.60604-3590 

'· Chief, Environmental Defense Section u.s .. Department of Justice 
Environment & Natural Resources Division P.O. BoX 23986 
Washington, D.C. 20026.:.3986 

10. Gary Development shall not claim a Federal income 
tax deduc.tion or credit covering all and any part 

·Of the civil penalty paid the U~S. Treasury. 
11. As soon as practicable, b~t no· later than 30 days 

after the effective date of this Consent Decree, 
Gary Development shall create an irrevocable trust 
titled "Gary Development Comp.;:tny Landfill Fund 
Trust" ("GDCLF Trust") and designating the Indiana -
Department of Environmental Management as a 
beneficiary. 

12. The Parties agree that Gary Development must 
create the trust fund in a federally insured 
financial institution. For purposes of the 
creation of the trust, the Parties agree that Gary 
Development shall use the attached Trust 
Agreement. ~Attachment A. 

13. Simultaneous with the creation of the GDCLF Trust, 
Gary Development shall pay $20,000 into the GDCLF 

CONSENT DECREE -
GARY DEVELOPMENT v_ EPA. 

Page 7 of 19 
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Trust account. Gary Development will pay an 
additional $20,000 into. the GDCLF Trust account· 
fifteen (15) days thereafter, or a total of forty
five (45) days after the effective date of this 
Consent Decree. 

14. The GDCLF Trust shall be irrevocable, and Gary 
Development shall not retain any interest 

whatsoever in the corpus or proceeds of the trust • 
. 15. The Parties agree that all moriies in the GDCLF 

Trust shall be used solely for the purposes·of 
performing a landfill closure and post-closure 
care activities in accordance with 329 IAC 3.1-10-
1 and 3.1-10-2, incorporating by reference 40 - . C.F.R. Subpart G and section 265.310, and any 
amendments that may be made to these sections of 
the Indiana Administrative Code, a groundwater 
quality assessment program in accordance with 329 
IAC 3.1-10-1 and 3.1-10-2, incorporating by 

reference 40 C.F.R. Subpart F, and any amendments 
that may be made to these sections of the Indiana 
Administrative Code, remediation of contamination 
and/or the prevention of the release of hazardous 
substances at the Site. 

16. The parties agree that the terms of settlement 
reflected in this Consent Decree have been limited 
because of Gary Development's financial inability 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA 

PageS of 19 
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CONSENT DECREE_ -

to perform closure and post-closure activities 
required by the ~Y 30~ 1996 complaint and 
cbinpliance order,· as incUcated in the "Declaration 
of William Nanini In Support Of Consent Decree 
Between Gary Developlllent Company, · Inc. And The 
United States Environme~tal Prot~ction Agency," 
attached hereto as Attachment B. Therefore, in 
the everit that Gary Development files a petition 
for relief under the United States Bankruptcy Code 
and has not previously complied with the 

requirements of this Consent Decree in paragraphs 
8-14 above, then notwithstanding any other 
provision of this Consent Decree, the parties 

.agree that the United States may seek to enforce 
or pursue all causes of action that it has against 
Gary Development under the May 30, 1986 Complaint . 
and Compliance Order for the performance of 
limdfill closure and post-closure activities. The 
·parties further agree tliat in the event that Gary 
Development files such a petition for relief prior 
to its compliance with paragraphs B-14 of this 
Consent Decree, it shall, on the date the petition 
is filed, provide Region 5 of EPA with written 
notice on the date the petition is filed. Such 
notice shall be mailed to the following address: 

GARY DEVELOPMENT v. EPA Page9of 19 
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Arlene Haas 
Assistant.Regional Counsel 
u~s~ Environmental Protection Agency 
77 West Jackson Boulevard 
Mail code c29:..A • · 
Chicago, Ill.inois 60604-3590 

17. Gary i:>evelopment.shall provide EPA with a copy of 

its federal and state t~x returns on an annual 

basis~ as long as the company is. in existence. 

Gary Development shall provide a copy of the tax 

returns within fifteen (15) days of filing the 

originals with the Internal Revenue Service and/or 

the state's Department of Treasury. 

18. Gary Development shall bear.its own costs and 

attorneys' fees for all matters resolved by this 

Consent Decree. 

VII. OBLIGATIONS OF EPA· 

19. Except as provided for in Section X (Reopener), 

~PA shall not seek administrative or civil 

judicial enforcement of the injunctive relief 

contained in its May 30, 1986 Complaint and 

Compliance Order issued to Gary Development. 

20. Upon payment as provided in Paragraph 8, EPA 

agrees that the penalty payment required by the 

April 8, 1996 Decision and Order is fully 

satisfied. 

21. Upon paym~nt as provided in Paragraph 8, EPA 

waives its right to initiate a civil judicial 

action to seek any penalties resulting from Gary 
CONSENT DECREE -
GARY DEVELOPMENT v. EPA. Page 10 of 19 
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Development,' s failure to CQIIIplY with the May ;30, . .. --. - . .·.-· .... •. . 

1986 Co111plaint and Compliance Order, 
·z-2.· EPA shall bear its own_ costs and attorneys' fees 

for all matters resolved by this .. Cortsent Decree. 
VUI. RIJ.EME AND COVENANT .N<?'f 'tQ S'QE 

23. In consideration of ~PA's agreement not to seek 
awninistrative or civil judicial enforcement of 
the May 30, _1986 Co111plaint and eompliance Order, 
Gary Development hereby. forever r.eleases, 
discharges and covenants and agrees not to-assert 
any and all claims, causes qf action, or demands 

. of any kind whatsoever in law or in equity which 
it may have had, or may now or hereafter have, 
against the United States, including its 
departments, agencies and instrumentalities, based. 
upon matters which have been asserted, or which 
-

could have been asserted, in the Civil Action; 
IX. RBSERVATION OF RIGHTS 

24. Notwithstanding Paragraph 23 above, nothing in 
this Consent Decree shall be construed as a waiver 
of any rights which the Parties to this Consent 
Decree may have in a suit to enforce the terms· of 
this Consent Decree. 

2~. Nothing in this Consent Decree, nor any 
negotiations, discussions, or proceedings 
conducted herewith, shall constitute an admission 

CONSENT DECREE -
GARY 0£VELOPHENT v. EPA 

Page II of 19 
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of any liability on the part of either Gary 
' ' ' 

rieveloptrieht or EPA or of the' merit or lack of 

, merit of any claims or defenses made by Gary 

Development or EPA. Nor shall this Consent 

Decree, or any negotiations or proceedings 

conducted herewlt.h,' be 6£fered or received in 

evidence or used in any proceedings against either 

Gary Development or EPA for the purpose of 

establishing proof of any fact including but not 

limited to the environmental conditions of·the 

Site, excepting proof of the existence, validity 

and enforceability of this Consent Decree or its 

terms. 

,, ..... 

26. The agreements of EPA in paragraphs 19-22 do not 

CONSENT DECREE -

pertain to any matters other-than those expressly 

·provided therein. As to all other matters, this 

Consent Decree is without prejudice to, and the 

United States expressly reserves, all claims or 

rights relating to the release, threat of release 

or presence of hazardous substances, toxic 

substances, contaminants, pollutants or wastes at 

the Site. This reservation includes, but is not 

limited to, the claims or rights of EPA and any 

Federal natural resource trustee under the 

Comprehensive Environmental Response, 

Compensation, and Liability Act ("CERCLA"), 42 

GARY DEVELOPMENT v. EPA Page 12 of 19 
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\J u.s.c. §§ 9601. .e.f;.~, or under any other federal . ' . . - ' - - . . -. . . 
envirorunentalla\01~ .. 

. x. REOt>ENEJ\ 
27. The Parties agree th_at .if Gary ·Development, or its 

successor; or any of·tts shareholders, directors, 
or officers, illdividua.lly,· conduct profit making 
activitieii of whatever kind, including the sale of 
ally P()..rtioi1 _of the property owned by Gary 

·oevelopment, with the exception-of the sale of the 
personal property and/or equipment owned oy Gary 
Development and sold for the purposes of 
satisfying the tei:llls of this Consent Decree set 
forth in Paragraph 13, this Consent Decree may be 
reopened by EPA solely to renegotiate the terms of 
the GDCLF Trust for the purpose of supplementing 
the requirements of Paragraphs 11-16, above. The 
request to reopen shall_be made in writing. 

28. Gary Development agrees to provide Region 5 of EPA 

CONSENT DECREE -

notice thirty {30) in advance of any sale of 
property, with the exception of the sale of the 
personal property and/or equipment owned by Gary 
Development and sold for the purposes of 
satisfying the terms of this Consent Decree set 
forth in Paragraph 13. such notice shall be sent 
to the following address: 

GARY DEVELOPMENT v. EPA 
Page 13 of 19 
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Arlene· Haas. 
_Assistant Regional Counsel . 
U.S. Envi~o~ental Protection Agency 
77 .West Jackson Boulevard 
Mail Code C29-A 
clifcago{ Illinois 60604-3590 

Dire·ctor 
Waste, P~stic;ides and Toxics Division u.s. Environmental Protection-Agency 
TJ,West_Jac;kson Boulevard 
Mail code D-8J 
Chicago, Illinois 60604-3590 

29. Within 30 days of _the completion of the sale of 

the personal I>ror;>erty and/or equipment owned by 

Gary Developlllellt_and sold for the purposes of 

satisfying the terms of this Consent Decree set 

forth in Paragraph 13, Gary Development shall 

provide EPA with an accounting of the net proceeds 

from the sale(s)~ Such accounting shall be sent 

to: 

Arlene Haas 
Assistant Regional Counsel 
U.S. Environmental Protection Agency 
77 West Jackson Boulevard 
Mail Code C29~A 
Chicago, Illinois 60604-3590 

Director _ 
Waste, Pesticides and Toxics Division u.s. Environmental Protection Agency 
77 West Jackson Boulevard 
Mail Code D-SJ 
Chicago, Illinois 60604-3590 

30. If the Consent Decree is reopened in accordance 

with Paragraph 27 and the Parties are unable to 

CONSENT DECREE -
GARY DEVELOPMENT v. EPA Page l4of 19 
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reach an agreement within 120 days of the date of 
the letter req.uesting reopener, the Parties agree 
to discuss alternative dispute'resolution. If an 
agreement canp.ot be reached within 10 days with 
respect to participation in alternative dispute· 
resolution, the Parties a.gree to submit their 
dispute to the court .. 

31. In any such _civil judicial proceeding described in 
Paragraph 30 above, Gary Development, its 
successors, and its shareholders or directors 
individually, agree not to cnallenge the validity 
of the May 30, 1986 Complaint and .compliance 
Order. 

XJ: • REPRESENTATIONS 

32. The Parties hereto represent that they are the 
sole possessors of all the claims or causes of 
action being released and that they have not 
assigned or otherwise transferred said claims or 
causes of action. 

33. Gary Development represents that there are no 
liens on the property as of the date of this 
Consent Decree. 

34. EPA'represents that it has informed Indiana 
Department of Environmental Management, and the 
Watershed and Non-Point Source Program Branch and 
the Water Enforcement and Compliance Assurance 

CONSENT DECREE -
GJ\RY DEVELOPMENT v. EPA Page 15 of 19 
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Branch of the Water Division of Region 5 of EPA of 
this Consent Decree. 

35. All Parties agree that.this Consent Decree is 
entered into by them pUrsuant to and with the 
assistance of co~etent legal advice. They 
further acknowledge that they have read and fully 

. Understand each and every provision of this 

Consent Decree and the Attachments hereto. 
36, Each party hereto warrants arid represents to the 

others that its representative who is executing 
this Consent Decree has the authority to bind its 
principal to the terms andconditions contained in 
this Consent Decree. 

XII. INTENt TO CONiiw;T AND BIND sucCESSORS 

37. This Consent Decree constitutes the final and 
entire understanding and agreement of the Parties 
With respect to its sub]ect matter, and no other 
statements, promises, terms, representations or 
inducements, oral or written, by either party, 
shall be binding or valid. 

3B. This Consent Decree shall be binding upon the 
Parties hereto, and upon their successors and 
assigns, any parent or subsidiary or affiliated 
companies, shareholders, officers; directors, 
representatives and trustees. 

CONSENT DECREE -

... 

GAAY DEVELOPMENT v. EPA 
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XUJ:. GOVERNING LAW· 

40. This consent Decree shall be adininistei:~d, 
construed, and enforced aci:cordlng to the 1awa. Qf 
the United States of America. 

XJ:V. ENlORCEMBNT OF CQNSBNT DECQE 
41. Gary Development and the United States agr¢~ that 

the Court shall retain jurisdiction. over this 
Consent Decree until the requirements of the 
Consent Decree have heen satisfied. .In . any ·action 
brought by Gary Development or the Unit;edStateS' 
to enforce this consent Ilecree, ea.ch party s~1· 
retain whatever defenses are· available to it under 
law. 

XV. EFFECTIVE DATE 

42. The effective date of this Consent Decree sh.all be 
the date upon which it is entered by the Court, 

IN WITNESS WHEREOF, the Parties hereto enter into this 
Consent Decree. 

ON BEHALF OF GARY DEVELOPMENT COMPANY: 

EN B. 
MCKINNEY 

Bose McKinney & Evans 
135 North Pennsylvania Street Suite 2700 
Indianapolis, IN 46202 
CONSENT· DECREE -
GARY 0£VEtoPHENT v. EPA 

Dated: Jv' ?. fff) 

Page 17of 19 
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Dutton &: OVerman,. P.C. .·· no cen~tii;l,dirig · · 
3 6 SoJ,tldf PennsW ia St:r;-eet 
IndVhapolis< Il)l 46204-2963 

I l 

~~aii~~ 
Willia.A:t Nanrn{F · , · .. 
Preside~ Director . 
Gary Development Company, Inc. 

ON BEHALF. OF THE UNITED STATES 
ENVXROmmNTAL PROTECTION AGENCY: 

Lois A. Schiffer 
Assistant Attorney General 
Environment &: Natural Resources Division 

U.S Department of Ju~tice 
gnvironmertt &: Naturai Resources 

Division 
Environmental Defense Section 
P.O. Box 23986 
Washington, D.C. 20026-3986 
(202) 514-4198 

OF COUNSEL: 

ARLENE R. HAAS 
Assistant Regional Counsel 
Region V 
U.S. Environmental Protection Agency 
77 W. Jackson Blvd. 
Mail Code C-29A 
Chicago, IL 60604-35~0 

CONSENT DECREE -

Dated: 7- f- r7 

Dated: 7- .5' -,f,Z 

Dated: 

GARY DEVELOPMENT v. EPA Page 18 of 19 
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C) BARBARA E. PACE. 
Office of General Counsel u.s. Environmental Protection Agency 401 M Street s.w. 
Washington, D.C. 20460 

IT IS SO ORDERED: 

Dated: 

CONS~NT DECREE. -
GARY DEVELOPMENT v. EPA 
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A'ITACHMENT A 

TRUST AGREEMENT FOR 
GARY DEYELQPMENTCOMPANX LANDFILL FUND '· 

~ ....... '. This Trust Agreement is m,ad~ among Q;uy Development CQmpany,lnc. ("Gary Development") arid Nattonal City Bank of Indiana, as Trustee ofthe TtiiS~ which shall also be known as the Q;uy Development Company Landfill Fund Trust ("GDCLFTrust"), for 
. . the benefit of the Indiana Department ofEnvirooinental Management ("IDEM"), the Beneficiary. 

WHEREAS, Q;uy Development owns and operates a landfill at 479 North Cline Avenue in Lake County, Gary, Indiana ( thc"Sitc'); 

WHEREAS, Gary Development officially ceased operations·and stopped accepting waste on August 31, 1989; 

.·· 

- WHEREAS, on May 30, 1986, Region 5 of the United States Environmental Protection Agency ("EPA") issued a Complaint and Compliance Onler against Gary Development, alleging that the company h1ld unlawfully accepted hazardous_waste for disposal at the landfill which had -neither achieved interim status under the Resource Conservation and Recovery Act ("RCRA '), 42 U.S.C. §§ 690 1-6992k. nor obtained a RCRA permit; . 

WHEREAS, the Indiana State Boanl of Health, the predecessor to the IDEM, referred the alleged violations asserted in the May 30, 1986 Complaint and Compliance Order to EPA, Region 5 for enforcement; 

WHEREAS, on April 8, 1996, the administrative law judge issued a Decision 1l.lld Order in favor of EPA ("April&, 1996 Decision and Order"}; 

WHEREAS, on June 21, 1996, Gary Development appealed the Decision and Order to EPA's Environmental ApPeals Board ("EAB''); 

WHEREAS, on August 16, 1996, the EAB dismissed the appeal as untimely; 

WHEREAS, on September 16, 1996, Gary Development commenced a civil action in the United States District Court for the Northern District ofindiana captioned Gary Development Company. Inc. v. United States Environmental Protection Agency. Case No. 2:96CV489 RL ("Ci vii Action"); 

WHEREAS, Gary Development alleges in the Civil Action that the EAB wrongfully dismissed its appeal as untimc:ly and rcquc:stcd the: Court to rc:w:r'~ rh~ A··-··-· • r onn' • • • - r ·' ·- . ·-

I 
·-
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,- . -- -WHEREAS, EPA believes that the EAB proPerly diSmissed Gary Development's appeal as untimely under applicable regulations. 40 C.F.R. Part 22; · · · 

.·. WHEREAS, Gary Uevelo~rb¥ lellJ:Csc!ltc4 ((} EPAtbat it does not have sutliCient financiaH'esoutces to cilmply wi.th ihCA.pril8l99(; [),Qcision andO!'dcr; · · · 

WHEREAS, EPA and oacy beVCiopmcnt.~e entered into a Co~nt Decree in order to settle the Civil Action (the "Consent Decree"); · · · 

. ·. WHBREAS,IDBM baS beeD inform~ ~fthe leans ofthcConsent ~; 
. WHEREAS, Gary Develop~ b8s ·~in the eonsc:ol Dccrce. among other. things, to pay $40,000 into the GD'CLF Trust established by this.Tmst ~· ~ 

WIIEREAS~ the. sol~ puq10$e of the GDCLF Trust established underthis'Ttust ~tistofundtandfilld~andpo$\-cl~~activities.agroUndwatcrqUaltty. assessment (X!)~ ~on of coDWnination and/or the prevention ofthc release ()f ·. • hazardous substailccs at the Site; and 

. WHEREAS; Gary Development, WisiJing to appoint National City Bank oflil.~ liS Trustee of said funds, and National City Bank oflndiana, wishing to accept said appointment. J and Gary Development wishing to establisll the~ of said .!Just relationship; ha'ie cn~.in.to _ this Trust Agreement~d desire to place same on~ publicre¢arll 

NOW THEREFORE, in conSideration of the mutual promises, covenants, terms, · conditions and agreements contained herein, the parties hereto agree as follows: 

ARTICLE! . 
ESTABLISHMENT OF THE TRUST 

Section 1.0 I Name. The Trust created by this Trust Agreement shall be knovm as the "Gary Development Company Landfill Fund Trust.'' or"GDCLF Trust," and the business and. affairs of the Trust may be transacted in that name. 

Section L02 Trustee. The Trustee ,of the GDCLF Trust is the National City Bank of Indiana, 101 W. Washington Street, Suite 600 East, P.O. Box 5031, Indianapolis, IN 46255. 

Section 1.03 Beneficiary. The Beneficiary of the GDCLF Trust is the Indiana Department of Environmental Management ("IDEM"). 

Section 1.04 Commissioner oflDEM. "Commissioner of IDEM" means the Commissioner of IDEM and the Commissioner oflDEM's authorized representativ_es. 
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Section UJ5. Transfer of Assets to TDJSl.. .... , .... 
(a) Gacy Development hereby absolutely and iae\tacably assigns, conveys and Ullnsfers to the GDCLF Trust, for the benefitofthe Beneficiary, $40,000 paid pm;uant to par;tgraphU of the Co~;tSent Qecree. Simuttaneo\is with the aeatioll of tlleGl>CLFTnlst. Gary l)eveloplllCD.t .· · shall pay s2o,ooo itito the GDCLFTt'ustllecOuitt. G3ty DeVelopment will pay an additional $20,000 into the GDCLF Trust accowlt: fifteen (I~ thereafter •. 

(b) Th~ $40,000 paid pursuant~ the Consetlt Dc:aeC, plus any other funds, tangibles. intangibles, real or personal property paid or l:raJ;lSferi-ed into the GPCLf T~ fto!lJanY other source, incl\l{ijng ~:Y proceeds, revenW::s; or titterestoolteCted. by or paid into the GDCLF Ttust, shali coUcctively be refClted to hemin as the "Trust Assets." 

· (c) Gary Development hasfundedtheGDcLFThsst pursuant to areq~inthe· Consent Decree. With the exception of the obligation to establish and .tundtheGDCLF Trust as provided.~ and in the COnsent I>ea:ec. GaEy ~el#eut sballlla.vc no rjghl$.lluties. oblig,atiQns.liabilitiC$, or fiduciary respoosibilities'ofany kind in any way eo.nnectedor related to the GDCLF Trust. or with,managemetJ.tofthe GDCLF TfUSt. the use offuridsheld in the GDCLF Trust. prope!:ty acquired with GDCLF Trost funds, .Or activities, work. or projects . funded by the GDCLF Trust. This Trust is inevoe8ble and Gary Development retains no interest 

1
. whatsoever in the corpus or proceeds of~ Troiit; 

Section L06. Acceptance ofTrust.. T:he GDCI..F Trust Trustee hefeby accepts the Tru8t imposed upon it by this Trust Agreement and ~to observe and perform that Trust. upon and. subject to the termS and conditions set forth herein, in a fiduciary capacity for the benefit ofthe Beneficiary. 

Section 1. 07. The Trust Assets. The GDCLF Trust Trustee shall hold all of the Trust Assets in trust. to be administered and dispoSed of by the GDCLF Trust Trustee pursuant to the terms of this Trust Agreement. 

- . .. 

Section 1.08. Purpose ofTrust. The GDCLF Trust is mganized for the purpose o( performing landfill closure and p6st-closure care activities in accordance with 329 I.A.C. 3.1-10-l & 3.1-10-2, incorporating by reference 40 C.P.R. SubpartG & ~265.310, and any amendments that may be made to these sections of the Indiana Administrative Code; a groundwater quality assessment program in accordance with 329 LA.C. 3.1-10-1 & 3.1-10-2, incorporating by reference 40 C.F.R. Subpart F, and any amendments that may be made to these sections of the Indiana Administrative Code; remediation of contamination and/or the prevention of the release of hazardous substances at the Site. 

Section 1.09. Intention to·Create Trust. The partie,s to this Trust Agreement intend to · create a trust and a trust relationship with the tenns and cOnditions hereof and the terms and conditions of Indiana Law. Nothing set forth herein or in any provision of law shall be deemed 
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to create or give rise to a partnership, joint venture o'r anY other business entity, includi~g. but not limited to, a business .. tnist, or prinCipal and agent relationship between and among any of the parties hereto. 

· ARTICtEtf 

ADMINISTRAllO~t:'rthl TRUST'. 

Section 2.01. Trustee's Powers-. In administering the ODcLF Trust, the Trustee shall receive and hold the Trust Assets, shalt have general ~ve su~sion qftheoperation oftheGDCLF Trust, and shall conduct the businCsli~d 11Ctivitid ofth:c Gl)CL;FThJ!ltin .· accordance 'With the instrudious gmlt~tliC TiUsteebY tltc 6munissiOnc::roflJ)EM. - · 
~ion2,02. Env!>mlSII:of~TheTrusteeltlllYengagec:ounsel. invesnn~.advisors and Cuslndians, agents, accountants altd (l()nsultamS in proW#ng. defCrtding. eprorclng or performing the Trustee'S"riglllS irild ifulies hereunder or in carrying out the actiVities · directed to be undertaken by the Commissioner ofiDEM. 

Section 2.03. ~ The Trustee shall iimdy prepare lind file suCh income tax and other returns and ~ents as are required to comptyiiith the appHc:ab!e promions of the Internal ,. Revenue Code and of any state law and the tegUtaliOn5 p~Qtnulgatedthereun<let"and,shall pay in , · full the taxes, if any, required ~be paid by it: Alfbixesofanyldnd that may be assessed or· • · ·-levied against or in respect to the Trust shall be paid from the Trust Assets. 
Section 2.04. Annual Valuation, ·The Trustee shall annually, at least thirty (30) days prior to the anniversary date of the establishment ofthe GDCLF Trust, furnish to the Commissioner of IDEM a statement confirming the ·value of the Trust, a statement ofall expenditures and income of the Trust and any othet rep()rts n:aSonably requested by the Commissioner of IDEM. Any securities in the Trust Shall be valued at the market value as of no more than sixty (60) days prior to the anniversary date of the. establisbment of the GDCLF Trust 
Section 2.05. Payment of Expenses and O!her Liabilities. The Trustee shall make all payments and execute all documents necessary to carry out those activities authorized by this Trust Agreement to be taken by the Trustee, and suCh other activities as directed or authorized by . the Commissioner ofiDEM. The Ttustee may from time to time make provision by reserve or otherwise, out of the Trust Assets, for such reaSonable amount or amounts as the Trustee may determine to be necessary or advisable to meet unascertained, unliquidated, or contingent administrative liabilities of the GDCLF Trust. Notwithstanding any other provision in this Trust Agreement, the Trustee shall provide twenty (20) days prior written notice to the Commissioner of IDEM of any expenses, fees, or costs, to be paid to, or for the benefit of, the Trustee. 

. 
. 

Section 2.06. Compliance with Aoplicable Law. In cariying out the activities pursuant to this Trust Agreement, the Trustee shall comply with all applicable federal, state, and local laws and regulations. 
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ARTICLE Ill 
FUNDS~ l>A YMEm$ANI): INVESTMENTS 

Section 3.(}1. lnyeshnent Guide!j!lll!! Unless directed otherM.se by the Commissioner of · IDEM. the Trustee shall deposit or invest all TIU$t Assets in (a) securities-or other obligations of a federal or state government, (b) time or demanchlepllsits to the extent insured by an agency of federal or state government, or (c) Ill~ funds~ solely of obligations of state or federal governments; exccptthatlhe T~ is autho~ to hold uninvested cash awaiting investment or distribution for a reasonable time. " . . ..... - . 

·. &ctfotd:02. Amwd1ment<>t~lm. 1heT~may,witbtheapprQval-otihe Commisidoner of IDEM. appoint a tii!J,ndal ilistitution, tQ ~e ~the Custbdilui~ftbc l'iuSt · AssCts. In appoiiilinga CUStodian, the~ sball solicit from financialinstilutions .proposals setting foi:th all fees, dwgcs, and other costs (or theCu;todian's proi>QSed s«vtces; and the · -Trustee, prior to cnteriDg intO a wrl~ conli3Ctfc>r the Ct.JStodian's services, obtain !Mappioval of the Commissioner ofiD.EMas to thetcnns and conditions of the proposed wntten~t with the.Custodian. · ·· · · 

. 

Section3.0J. Tm$Acoountand~¢Account. TheTrustccshallmaintainthe .

1
. $40,000 received ftom GarY Dcvclopmc:ritpuml8llt to the Consent Deoo:e, as wellas any inCome generated from the $40~000, iii a~ A\XC)~held scparatcly,from moneysm:dved flvm- . .. any othcr source. and·~ apply the money ~ved fiom Gary Development pursuant to the· Consent Decree solely for the ptlrpose$ deScribed in Section LOS of this Trust Agreement. 

ARTICLE IV 
THE TRUSTEE 

Section 4:01. No Duties Except as Specified in this Agreement or in lnstnictions. The Trustee shall not have any duty or obligation to take any action except as expressly proVided by the terms of this Trust Agreement or in any directions given to the Trustee by the Cotlunissioner . oflDEM; and no implied dutieS or obligations shall be read into this Trust Agreement against Trustee. 

Section 4.02. Standard of Care: Exculpation. The Trustee shall exercise the rights and powers vested in it by this Trust Agreement Neither the Trustee nor any of the Trustee's respective shareholders, directors, officers, employees, affiliates, agents, advisors, contractors, successors or as:iigns shall be liable for any actions taken or omitted to be taken under or in corutection with this Trust Agreement. except to the extent that they have acted with negligence, bad faith, misconduct or willful disregard of the provisions of this Trust Agreement, or in breach of lhe fiduciary duties arising from or relating to this Trust Agreement. · 

Section 4.03. Indemnification. Except as provided in Section 4.02, above the GDCLF Trust shall be liable as primary obligor for, and shall defend and indemnify die Trustee and its officers. employees and agents from and against."'"" and all threatened. alleged. or actual 
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liabilities. obligations. losseS; d:ilntilgC!s;: taxeS. cl8ims,' aCtions. and ~Ill. brought as a ICsult of any activities taken undec or in connection with this Trust .1\gteement. ln no event shall any owner-Qperator or responsible party undec the S\3te Ol" F.rA.l~ enY~JIIllcntallaws be'ehtitlt(), tQ indemnification or contrib~liott Un.der this Tril$t Agreen\ent_ · · ·.·· · 
Section 4.()4~ ~··8!1d·B~1orttiCtruSt&:: -rhe''f~ ~be entitled to a fee of $500 per year for managing the GDCL~ Trust. ,In ~~on, theTI!!;tee:'Sh;dl be entitled to reiltlb~ent for reasonableotit"offloclcet ~ill~ by the TP1SWC hereunder, . . .. · .....• including.[CilSOnable fees ana~of~ ~·lll'C)~·totn·writing in adVance by·~ C<>mmissioner ofiD~ Uic Tiusti»sllall'~t IIlli pro~ cbaoges.inthe amo\lntottaf.C .. ol any ·fCC$to·theCO"!missionecoflDBM foiWritten~~ .. ~ :trustceshalHiii.veil'Ucn on aUtlllCllCtun~fimdsofthe.GDCLFTrustiO·sec\uc·anamountsowingliereunder'tothe · Trustee. and the claims of the Trustee in respcct~fsball have priority ovec the_rights of all creditors of the GDCLF Trust and Beneficiaty foral\y and all &mOIJnts,oWedto the Trustee heceunder. 

~n4.05. Resjgni!lionof$heTrustm .. 1'heT~ora,oysuccessorTrusteemay ·. resign at any time by giving at least three rilontlls p(ior written notice to the Commissionec of IDEM, except that no resignation shall 'become effi:ctive prior to the ;q)Ji!Ointmentof, and acceptance ofsuch appointment by, a sUcCessor Trilstee approved in writing by the 

1
. C<>nunissionec of IDEM. . · 

Section 4.06. Removal of the Trostee. The C<>mmissionec ofiDEM may at any time remove the Trustee with or without cause by giving prior written notice to the Trustee. 
Section 4.07. Awointment of Successor Trostee. Any successor Trustee appointed by the Commissioner oflDEM shall execute an instrument accepting such appointment. 

- . ~-

Thereupon such successor Trustee shall, without any further act, become vested with all the estates, properties, rights, powers, trusts, and duties of the retiring Trustee in the Trust hereunder with like effect as if originally named hecein. The retiring Trustee shall execute and delivec an instrument or- instruments conveying and transferring to such successor all the estates,· properties, rights, powers, and trusts of such retirlng Trustee and all property and money held by the retiring Trustee hereunder. 

ARTICLEV 
GENERAL PROVISIONS 

Section 5.01. Amendments. This Trust Agreement may be amended by an instrument in writing executed by the Trustee and the Commissioner of IDEM, provided, however, that no amendment shall be made to Sections 1.05(c) and 1.08 of the GDCLF Trust. 

Section 5.02. Irrevocability. lltis Trust shall be absolutely irrevocable by Gmy Development, and Gary Development shall not have any right or power to amend, modify, or revoke this Trust Agreement' or any of its terms or provisions 

: .. 
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Section 5.03. No l.egat Tide in Trust by Beneficiarv or Gary Development. Neither the Bcoeficimy in its capacity as Beneficiary nor Gary DevclOplllentsbaU h;tve legal title tO any part of the Trust Assets. 

. S,ection S.Q4. Notices 8nd Dite¢ilims, All notices, direeti!ios, ~uests and other communications to be made to the Co0Uni$$ioner oflbEM Sb,aU be sent in ~tilig. All notices to be made to tbe Trustee by the Commissioner of1D5!'4 sluill a1sQ be made in wri~ · - . --- ._ . _,-. -~-- .. . - ' ----· 

Se/:tionS.05. SeverabilitY· lfanypl"Ovisio~ oftbi$ Trust~ other itianSCction · 1.08, is held to be ill~ invalid or uneoforceilblc, all other pmvisionsofthe'Frust ~ent remain in full force and cffecto and the TrtJst~ #l{ bc-d.ecmedamenckid to tbe Cxtcnt: ~~~ry to Q18kethe pm~~onemOrCeilblc while~ the provision'aintent or,Mthat ls notPo$st'blc •. bY substituting anothcrpmviStoD. di8t is enfurceableandacbicves the sante objeCtives and economic teSUlt. ' · • 
Section 5.06. Su¢¢inrnnd.Assigns. All covenants and agreements contained herein shall be binding upon, and inure to the benefit of. the parties hm:to and their successors and assigns. Any request, notice, direction, cogscnt, waiver or othcr.instrum.ent Ol' action by a party hereto shall bind tbe successors and assighs of any party he:ret!,;. · 
Section 5.07. Termination o(Trust The GDCLF Tru5t and (his T111St Agieement shall terminate when all funds subject to thio: TrUst have been disbursed and the CommiSsioner of IDEM authorizes the T~ in writing to teanioate the GDCLF Trust. 

I 

f 
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Section 5.08. Governing Law. This Trust Agreement shall be governed by and construed in aCcordance with the laws of the State oflndiana. 

IN WITNESS.WHERBOF, the.parties have execu.ted this Tru$t Agreement,byan~ through the signatures .of their authoriZed officials and representatives. . . 
--~--

ON BEHALF OF THE NATIONAL CITY BANK OF INDIANA TRUSTEE GARY DEVELOPMENT.. COMPANY LANDFILL FUND TRUST~ 

MARY MARSH 
Senior Vice President 
National City Bank oflndiana 
101 W. Washington Street 
Suite 600 East 
P.O.Box5031 
Indianapolis, IN 46255: 

Dated:~~--

J 
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. 
ON BEHALF OF GARY DEVELOPMENT COMPANY: 

STEPHEN.B.CHJ;!RRY.ESQ: .·· .· .. 
LISA MCKINNEY GOLDNER; ESQ. Bose McKinney & Evans 
135 North Pennsylvania Street 
Suite1700 
Indianapolis. IN 46202 

WARREN D. KREBS. ESQ, 
Dutton & Overman. P .C. 
710 Century BUilding 
36 South Pennsylvania Street 
Indi;mapolis. IN 46204 

. -~~· .; :~ 

D.atcd:~·· ·-~-

Dated: ___ _ 

. . ATIORNEYSFORGARYDEVELOPMENTCOMPANY,INC. 

WILLIAM NA,NINI 
President and Director 
Gary Development Company. Inc. 

Dated: ___ _ 

. ~ ... . . 

I 
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. -- . ON BEHALF OF THE COMMISSIONER. OF IDEM! 

---------'---------'-·· ~"' MICHAEL O'CONNER 
Commissioner · 
Indiana Department of Environmental Management 

·. 
Dated: __ _ 

I 
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ATTACHMENT B 

UNITED STATES DIS·TRICT COURT 
NORTHERN DISTRICT OF IND~ 

HAMMOND .. DIVISION 

GARY DEVELOPMENT COMPANY, 
INC., 

Plaintiff, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, 

Defendant. 

) 
) 
) 
) 
) 
.) 
) 
) 
) 
) 
) 
) 

Case No. 2:9GCV489 RL 

____________________________ ) 

DECLARATION OF WILLIAM NANINI IN SUPPORT OF CONSENT DECREE BETWEEN GARY DEVELOPMENT COMPANY, INC. AND THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
I, William Nanini, pursuant to 28 U.S.C. § 1746, declare and 

state the following: 

1. I am President, Director and a shareholder of Gary 
Development Company, Inc. ("Gary Development").· Gary Development 
is the plaintiff in the above-captioned and numbered case. I am 
fully authorized to submit this declaration on behalf of Gary 
Development. 

2. I hereby state that Gary Development is not able to 
comply with the requirements set forth in EPA's May 30, 1986 

Complaint and Compliance Order, beyond the compliance provided 
for in the Consent Decree agreed upon by Gary Development and 
EPA. 

3. In connection with the parties' settlement discussions, 

I 

... . ~. 
. . 

0 
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() I acknowledge that the EPA has requested and obtained evidence of 
the financial condition of Gary Development. To the best of my 
knowledge, Gary Development has provided through its counsel 
and/or its accountants all reqti.ested necessary and relevant 
information to EPA, including financial documents concerning Gary 
Development's divisions, directors and employees, bearing on Gary 
Development's ability to comply with the requirements of EPA's 
May 30, 1986 Complaint and Compliance Order. 

4. I understand that the EPA has agreed to certain terms 
of settlement, including the agreement that, assuming certain 
requirements of the settlement are fulfilled, EPA shall not seek 
administrative or civil judicial enforcement-of the injunctive 
relief contained in its May 30, 1986 Complaint and Compliance 
Order. I further understand that EPA's agreement to the terms of 
settlement is expressly conditioned on the accuracy, truthfulness 
and completeness of the information provided to EPA by Gary 
Development through its counsel and/or its accountants, regarding 
Gary Development's financial condition. 

5. To the best of my knowledge, ·the information provided 
to EPA regarding Gary Development's financial condition is 
accurate, truthful and complete. 

6. I am aware of no plans, agreements or negotiations, 
beyond that previously disclosed to EPA, which would improve the 
financial condition of Gary Development and enable it to comply 
with the terms of the Decision and Order, beyond the compliance 
provided for in the Consent Decree agreed upon by Gary 

2 
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RegionS. 
77 West Jackson Blvd. 

Ufinois 60604 

Environmental NEWS RELEASE 

Legal Contact: Rett Nelson 
(312) 886-6666 

Technical Contact: Mirtha Capiro 
(312) 886-7567 

Media contact: William Omohundro 
(312) 353-8254 

For Immediate Release: August 28, 1997 
No. 97-0PA199 

EPA REACHES AGRJOO.JENT wr'l'K GARY IiRv:Ew:PMEN'r; r.Ncl.uoEs $86 ,ooo ~rNE 
U.S. Environmental Protection Agency {EPA) Regi<>n 5 said today the u.s, Department of Justice has recently reached agreement on EPA's behalf with pary Development Co., Inc., on alleged hazardous wast.e violations at the company's Gary, IN, landfill. 

The agreement includes an $86,000 fine and the creation .. pf a $4!),0.110 cleanup trust fund for use in closing and cleaning up the landfill. Indiana Department of Environmental Management is the beneficiary of the fund. 
The fund must be used only for closure and post-closure care activities, a ground-water quality assessment program, cleanup of contamination, and prevention of hazardous-subst-ance releases. 
The terms of the settlement have been limited because of the company's financial inability to do closure and post-closure work at the site, as required by a 1986 complaint and compliance order. 

- more -
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"EPA is committed to enfox:cing ha~ax:dou~;_waste t:7~~?):~9ns to prl:i~ect 
.·,-:,_· -'·· , .. 

human hea~th <ind the envirolll!lent, • .·said Joseph M., Boy~¢. -chief of the· 

regiona~ ~~for~ement Comp~iance Asssurance Branch; Waste, Pesticides, and 

Taxies Division. 

The agreement, or consent decree, was issued under authority of the 

Resource Conservation and Recovery Act at the U.S. Distt::ict Court,.Northern 

District of Indiana, Hammond. 

. . 
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